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What is an Undivided Interest?

e A Form of Co-Ownership:
- Tenancy-in-Common:
e Community Property
- Joint Tenancy (Right of Survivorship)
o Estate of Young, No.20139-94 (May 11, 1998)
© Section 2040(a)
- Tenancy by the Entirety:
* Married Couples
® Primary Residence
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What is an Undivided Interest?

Special Issues with Tenancy-in-Common Ownership:
- Continuous Unanimous Consent (no control)
- Every Interest Holder has Veto Power
- Pass-Through Liability
- Difficuit to Borrow Against
- Right to Cash Flow
- Right to Partition Not Automatic:
e Can Take 6 months to 5 years
e By Physical Partition — Complexities Make this Rare
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Discounting Undivided Interests

Overview:
- What is an Undivided Interest?
- History of Undivided Interest Discounts with IRS
- An Examination of Key Court Decisions
- IRS Challenges
~ Three Methodologies:
o Undivided Interest Transactions
e Adjusted Partnership Comparisons
e Modified Cost-to-Partition
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What is an Undivided Interest?

| @ Rights of Tenancy-in-Common Owner:
’ - Right to Occupy

- Rightto Use All Rights Subject to
- Right to Lease Same Rights
- Right to Transfer Interest Accorded Other

- Right to Partition Undivided Interest
e Partition in Kind Holders
o Partition by Appraisal (Cash-out)
© Partition by Sale
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History of Undivided Interest &
Discounts with IRS

e Three Time Periods:

- Family Attribution Era

- Cost-to-Partition Era

- Post Cost-to-Partition Era
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History of Undivided Interest
Discounts with IRS

e Family Attribution Era:

- Revenue Ruling 81-253

- Estate of Propstra, Nos. 80-5424, 80-
5430 (July 6, 1982)

- Mooneyham v. Commissioner, T.C.
Memo. 1991-178 (April 17, 1991)

- Revenue Ruling 93-12

- “Unity of Purpose” (Killed by LeFrak v.
Commissioner, T.C. Memo. 1993-526
(November 16, 1993)
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distory of Undivided Interest &
Discounts with IRS

e Post Cost-to-Partition Era:
- IRS Retreat - Technical Advice
Memorandum 199943009 (1999)
e Focus on Fair Market Value Standard

e Cost-to-Partition Relegated to “One
Approach”
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An Examination of Key Court E’—ESI

Decisions

e LeFrak v. Commissioner — cont.:

- “...we must remind the parties that the amount of
discount must be decided on the basis of the
record in the instant case, and not on what a
court found reasonable in another case involving
different evidence.”
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History of:Undivided Interest M

Discounts with IRS

e Cost-to-Partition Era:

- Technical Advice Memorandum
9336002 (May 28, 1993)

“...the amount of any discount should
be limited to the petitioner’s share of
the estimated cost of a partition of the
property.”
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n Examination of Key Court Ef-s
Decisions

o LefFrak v. Commissioner— T.C.
Memo. 1993-526 (November 16,
1993):

- Appraisers must consider the “cost,
uncertainty, and delays attendant
upon partition proceedings as the
basis for allowing a discount in
valuing fractional interests in real
property.”
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An Examination of Key Court EM\E{

Decisions

e Estate of Cervin—T.C. Memo.
1994-550 (October 31, 1994):

- “Such partition would involve
substantial legal costs, appraisal fees,
and DELAY.” [emphasis added]
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